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Appeal from the United States District Court for the Southern
District of Georgia. (No. CV-494-10), B. Avant Edenfield, Chief
Judge.

Bef ore HATCHETT, Chief Judge, BIRCH, Circuit Judge, and CLARK,
Senior Circuit Judge.

PER CURI AM

CERTI FI CATI ON FROM THE UNI TED STATES COURT OF APPEALS FOR THE
ELEVENTH CIRCU T TO THE SUPREME COURT OF GEORG A PURSUANT TO
OCGA § 15-2-09.

TO THE SUPREME COURT OF GEORG A AND | TS HONCRABLE JUSTI CES:

This panel of the United States Court of Appeals for the
El eventh Circuit believes that this case involves unanswered
questions of state |law that are determ native of this appeal, and
we can find no clear, controlling precedents in the decisions of
t he Suprene Court of Georgia. Therefore, we certify the follow ng
guestions of | aw, based on the facts and procedural history recited
bel ow, to the Suprene Court of Georgia for instructions.

FACTS
Colonial Termnals, Inc., a subsidiary of Colonial Ol

| ndustries, Inc. (collectively, Colonial), operates several cargo



termnals and storage facilities on the Savannah R ver. Col oni al
uses these facilities for the petrol eumproducts operations of the
parent conpany as well as for third-party shipping and storage. In
1990, Col oni al purchased conprehensive general liability (C&) and
term nal l[iability insurance coverage from an insurance
underwiters cooperative (the Underwiters) through a |ocal
i nsurance agent, Palnmer & Cay/Carswell, Inc. (Palner & Cay), and a
broker in London, England, R L. Harley Insurance Associates, Ltd.
(Harley). The policy period covered the occurrence of the events
at i1ssue herein.

In 1991, Colonial contracted to dredge part of the river in
order to construct a new pier. Colonial contracted to deposit the
dredged materials on a nearby i sl and owned by Charles Gay. On Apri
17, 1991, Colonial and Gay signed a "Spoil age Di sposal Easenent”
permitting Colonial to deposit "clean fill" on Gay's property."*
Pal mer & Cay, acting on behalf of the Underwiters, issued a
certificate of insurance on August 9, 1991, namng Gay as
additional insured for all work performed by or on behalf of
Colonial relating to the dredgi ng and di sposal operations.

Col oni al obtained the necessary permts fromthe United States
Arny Cor ps of Engineers (ACE) and t he Georgi a Departnent of Natural
Resources, Environnental Protection Division, and initiated the
dredging in early Septenber 1991. The ACE' s permt described the
mat eri al s expected to be deposited as ranging from"firmsilty sand

to gray sandy clay." Gy inspected the disposal site and found

The easenent defined "clean fill" as "material which is in
full conpliance with all Environnental Laws, and does not contain
any Hazardous Materials."



that the dredge spoil contained bricks, wire cable and | unber
mat eri al s. Gay had expected Colonial to deposit only "sandbox
quality" sand. On Septenber 12, 1991, Gay denanded that Col onia
cease the disposal. Colonial inspected the site and determ ned
that the spoil cane within the terns of the agreenment, deciding
that those waste materials present could be separated and renoved
at a |later date.

Wiile Colonial declined to stop the disposal on Gay's
property, it sent a letter to Palmer & Cay on Septenber 19, 1991,
inform ng themof Gay's objections. On Cctober 7, 1991, Pal ner &
Cay forwarded the information to Harl ey. Harl ey m splaced the
letter fromPalnmer & Cay and neglected to informthe Underwiters.

Gay filed an action against Colonial in the United States
District Court for the Southern District of Georgia on April 17,
1992, demandi ng that Col onial renove the spoil. GGay asserted that
Col oni al breached the easenent by (1) depositing material other
than the "clean fill" specified in the agreenment; (2) allow ng
liquid runoff to flood portions of the island; and (3) dunping
hazardous materials onto his property. Gay also clained damages
for nuisance and trespass.?

Colonial forwarded a copy of the Gay conplaint to the
Underwiters. The Underwriters argue that they had no notice of

the dispute prior to receiving the conplaint.® On June 16, 1992,

’Gay amended the conplaint in August 1992 to cl ai m damages
under the Conprehensive Environnental Response, Conpensation and
Liability Act (CERCLA), 42 U.S.C. 8§ 9601 et seq., after the
Underwiters declined to defend Col oni al.

%The parties contest whether Palmer & Cay's notification to
Harley in October 1991 constituted notice to the Underwiters



the Underwiters informed Colonial that they would not defend
agai nst Gay's suit, "based on the pleadings in the case which have
been furnished to us,"” pursuant to the CG. policy's coverage
l[imtations. The Underwiters' letter denying coverage clained
that they had based their decision on the "facts as have been
all eged and thus the facts that are known to us thus far." The
Underwiters suggested that Colonial submt to a "standstill
agreenent” with them regarding the coverage issue until Col oni al
resolved the suit. The Underwiters also acknow edged that "bl ack
letter law dictates" that they obtain a declaratory judgnent
affirmng their denial of coverage. Colonial neglected to respond
to the letter, and the Underwiters did not seek a declaratory
j udgnent . On Septenber 18, 1992, Colonial settled with Gy,
agreeing to purchase the property for $900, 000 and to pay $850, 000
as a settlement, $400,000 of which constituted rei mbursenment for
attorney's fees.
PROCEDURAL HI STORY

On Novenber 10, 1993, Col onial brought a subsequent defense
and i ndemmity action agai nst the Underwiters in the Superior Court
of Chatham County, Ceorgia, seeking (1) reinbursenent for the
$850, 000 settlenent, (2) attorney's fees for the Gay defense, (3)
prej udgnent interest, and (4) a 25-percent statutory penalty under
Georgia law.® The Underwiters renoved the action to the United

States District Court for the Southern District of Georgia on

regardi ng the dispute.

‘See OOC.G A 8§ 33-4-6 (inposing a penalty for an insurer's
bad faith refusal to pay a covered claimw thin sixty days).



January 14, 1994. On August 9, 1994, the Underwiters noved for
summary judgnent asserting coverage defenses.® The district court
denied the Underwriters' notion on January 18, 1995, and directed
Colonial to file a summary judgnent notion. On February 7, 1995,
Colonial conplied with the court's request and noved for parti al
summary judgnent regarding the Underwiters' duties to defend and
i ndemi fy Col oni al

On August 15, 1995, the district court issued an order denyi ng
both parties' notions in limne regarding evidentiary materials.
Inits order, the court analyzed the CG coverage. The court al so
di scussed the Underwriters' duty to defend Colonial, and the
potential waiver and estoppel ramfications arising froma breach
thereof. The court suggested that the Underwiters' unjustifiable
failure to defend Colonial or obtain a protective declaratory
judgnment constituted a waiver of the policy defenses, thus
estopping the Underwiters from raising these defenses in the
i ndemmi fication action. Acknow edgi ng that Colonial framed the
estoppel issue differently than the court discussed, however, the
court provided the Underwiters with notice of the estoppel issue
and directed the parties to brief the i ssue along with the question
of the type and anount of danmages. The parties thereafter conplied
with the court's directive.

On Novenber 6, 1995, the court granted Colonial summary
j udgrment and awarded Col oni al $1, 284, 381.48. The court reiterated

°Specifically, the Underwiters contended that the waste,
di sposal and contam nati on excl usi ons precluded coverage of the
Gay action. These provisions excluded coverage for liability due
to the disposal of contam nated or polluted dredge material s.



its finding in the August 15 order, holding that the Underwiters
breached their duty to defend in (1) relying solely on the terns of
the Gay conplaint in declining to defend Colonial, and (2) failing
to obtain a declaratory judgnent affirmng their decision. The
court held, citing Loftin v. United States Fire |Insurance Co., 106
Ga. App. 287, 127 S.E. 2d 53 (1962), that Georgia | aw i nposes a duty
on an insurer to investigate and thus does not permt the insurer
to rely solely on the ternms of the conplaint in determning its
duty to defend. As a result of the Underwiters' wunjustified
breach, the court estopped themfromraising policy defenses in the
i ndemmi fication action. The court recognized thatMcCraney v. Fire
& Casualty Insurance Co., 182 Ga.App. 895, 357 S.E. 2d 327 (1987),
and Eason v. Waver, 557 F.2d 1202 (5th Cr.1977), reject the
conpl et e estoppel doctrine, but the court distinguished those cases
on the ground that the plaintiffs therein were not in direct
privity with the insurer. The court awarded Col onial settlenment
and defense costs, and prejudgnent interest. The court denied
however, Colonial's request for the 25-percent statutory penalty.
As to that issue, the court held that the Underwiters' actions did
not warrant a penalty because they had not acted in bad faith. The
court later granted the Underwiters' notion to amend the judgnent
and deni ed Col onial attorney's fees for the coverage suit, reducing
t he judgment to $1, 148, 052. 90. The Underwriters appeal and Col oni al
cross-appeals the rulings of the district court.
DI SCUSSI ON
It is well-settled under Georgia law that the insurance

contract determ nes whether the insurer has a duty to defend its



insured. See G eat Am Ins. Co. v. McKem e, 244 Ga. 84, 259 S.E. 2d
39, 40 (1979). It is less clear, however, what duty Ceorgia |aw
i nposes on an insurer to investigate a third-party's cl ai magai nst
its insured in order to determ ne whether the insurer is required
to defend the action. Ceorgia law al so remains unclear on the
i ssue of whether, and to what extent, an insurer shoul d be estopped
fromraising coverage defenses following a breach of its duty to
def end. We ask the Georgia Suprene Court to address these two
I Ssues.

The Underwriters contend that Georgia | aw does not inpose a
duty on an insurer to investigate—+n order to determ ne whet her the
policy |anguage inposes a duty to defend—a cl ai m brought agai nst
its insured beyond the third party's conplaint and supporting
materials. The Underwiters rely primarily on MKeme. In that
case, a landlord sued her insurer for wongful refusal to defend a
suit that tenants brought against her. After the trial court held
that the conplaint failed to allege liability covered under the
policy, the Georgia Court of Appeals reversed, holding that the
insurer had a duty to defend because "l ater-reveal ed facts" could
have arisen to inpose a duty to defend. The Georgi a Suprene Court
reversed the appeals court, however, holding that the law only
requires an insurer to rely on "the information it had at the
outset"” to determne its duty to defend. McKemi e, 259 S. E. 2d at
40. The decision noted the distinction between groundl ess suits,
whi ch the insurer is obligated to defend, and suits "which, even if
successful would not be within the policy coverage.”" MKem e, 259

S.E. 2d at 40 (citation omtted).



The Underwriters find support in the McKem e decision for the
proposition that an insurer need only |look to the four corners of
the conplaint to determine its duty to defend. See McKem e, 259
S.E. 2d at 41 ("[T]he allegations of the conplaint are | ooked to to
determ ne whether a liability covered by the policy is asserted.")
(internal quotation marks omtted). McKem e also noted wth
approval Mrgan v. New York Casualty Co., 54 Ga.App. 620, 188 S. E
581 (1936), in which "the conplaint showed on its face that the
injuries were not covered by the policy.” MKeme, 259 S E. 2d at
40 n. 3. In addition, the Underwiters assert that MKem e pl aces
the burden on the insured, not the insurer, to discover facts
creating the duty to defend. See McKeme, 259 S.E 2d at 41 (if
insured finds later-revealed facts creating coverage, "she [is]
under a duty to send this information to [the insurer] and again
call wupon it to defend"). Finally, the Underwiters point to
supporting | anguage fromthe Georgia courts of appeal s suggesting
that McKem e supports the conclusion that Georgia adheres to the
exclusive pleading rule. See Al Wio Enters. Inc. v. Capitol |Indem
Corp., 217 Ga.App. 423, 457 S.E. 2d 696, 698 (1995); Brayman v.
Al lstate Ins. Co., 212 Ga. App. 96, 441 S. E. 2d 285, 285-86 (1994);
Hames Contracting, Inc. v. CGeorgia Ins. Co., 211 Ga.App. 852, 440
S.E.2d 738, 739 (1994); Gens Falls Ins. Co. v. Donmac Golf
Shapi ng Co., 203 Ga. App. 508, 417 S.E. 2d 197, 198 (1992); Cantrel
v. Allstate Ins. Co., 202 Ga.App. 859, 415 S. E. 2d 711, 712 (1992);
Bat son- Cook Co. v. Aetna Ins. Co., 200 Ga. App. 571, 409 S E. 2d 41,
42 (1991); Presidential Hotel v. Canal Ins. Co., 188 Ga. App. 609,
373 S.E.2d 671, 672 (1988).



I n response, Col onial argues that the insured' s notice to the
insurer that the "true facts" bring the clainms within the coverage
provi sions of the policy inposes a duty on the insurer to conduct
a reasonable investigation of the claim Colonial relies on the
decision in Loftin for support. Loftin involved an insured' s suit
agai nst his insurer seeking rei nbursenent for attorney's fees that
the insured paid after the insurer refused to defend. In finding
for the insured, the Georgia Court of Appeals held that "when the
conpl aint against the insured alleges untrue facts placing the
claimw thin an exception in the policy, but the true facts, known
or ascertainable to insurer, are within coverage, the insurer is
obligated to defend the suit.” Loftin, 127 S. E. 2d at 59.

It is the term"ascertai nable" upon which Col onial bases its
argunent. Colonial contends that Loftin requires an insurer to
conduct a reasonabl e i nvesti gati on when the i nsured provi des notice
that the claimactually falls within the policy's coverage.® As
Loftin stated, "[w]ith respect to an exception to the duty to
defend, this burden [on an insurer to prove that an exception
exists] is not carried nerely by proving that the allegations of
the conplaint allege[ ] facts excluding the claimfromthe policy."
Loftin, 127 S.E 2d at 58. Colonial argues that McKemi e al so
provi des support for this proposition through its discussion of
"true facts." Mreover, Colonial asserts that the cases which the

Underwiters cite shoul d be di stingui shed because they fail tocite

®Col oni al al so avers that the duty to defend arises where
the third-party's conplaint contains covered clains and
noncovered clains pleaded in the alternative, as in the Gay
conpl ai nt.



Loftin or discuss factual situations where the i nsured charges that
the allegations in the conplaint falsely preclude coverage.
Col oni al avers that the decisions of the Georgia courts of appeals
support inposing a duty to investigate. See Associated Petrol eum
Carriers, Inc. v. Pan Anerican Fire & Cas. Co., 117 Ga.App. 714,
161 S. E. 2d 411, 413 (1968); State Farm Mut. Auto. Ins. Co. v.
Keene, 111 Ga. App. 480, 142 S. E.2d 90, 91-92 (1965). Furthernore,
Col oni al argues that a duty to investigate provides protection for
the i nsured, while the insurer can obtain a decl aratory judgnment or
stipulate to a reservation of rights, neither of which the
Underwiters chose to pursue. Finally, Colonial contends that
public policy requires the inposition of a duty to investigate
because a contrary rule would allow insurers to rely unreasonably
on the avernents of a third party rather than its insured.

The second issue we certify is whether the Underwiters'
failure to defend here effectuates a waiver of the defenses and
excl usions avail abl e pursuant to the policy, and thus estops them
fromraising such policy defenses. The Underwiters contend that
the Georgia courts of appeals have consistently rejected the
conpl ete estoppel theory. See Keene, 142 S E. 2d at 92-93
(specifically rejecting conpl ete estoppel theory); see also Aetna
Cas. & Sur. Co. v. Enpire Fire & Marine Ins. Co., 212 Ga. App. 642,
442 S.E.2d 778, 783 (1994); Moore v. State Farm Mut. Auto. Ins.
Co., 196 Ga.App. 755, 397 S. E 2d 127, 129 (1990); Robertson v.
Central Mut. Ins. Co., 165 Ga. App. 167, 299 S. E. 2d 894, 895 (1983).
The Underwriters argue that the Georgia courts have instead

accepted a nore limted estoppel doctrine, which precludes the



insurer fromobjecting to the outcone of the litigation against its
insured or the manner in which the parties concluded the action.
See McCraney v. Fire & Cas. Ins. Co., 182 Ga.App. 895, 357 S.E. 2d
327, 328 (1987) (insurer estopped fromcontesting determ nation of
liability against insured); Argonaut Ins. Co. v. Atlantic Wod
| ndus., Inc., 187 Ga. App. 471, 370 S.E. 2d 765, 770 (1988) (insurer
estopped from exercising "no action clause" contained in the
policy), rev'd on other grounds, 258 Ga. 800, 375 S.E 2d 221
(1989); GCeorgia S. & Fla. Ry. Co. v. United States Cas. Co., 97
Ga. App. 242, 102 S.E.2d 500, 502 (1958) (insurer estopped from
chal l enging good faith settlement). As stated in Aetna, "[while
it is true that an insurer loses its opportunity to contest the
negl i gence of the insured or the injured person's right to recover
by refusing to defend, the insurer does not lose its right to
contest the insured' s entitlenent to a recovery under its policy."
Aetna, 442 S.E.2d at 783.

Col onial counters that Ceorgia |law estops an insurer who
unjustifiably declines to defend its insured. Cf. Loftin, 127
S.E.2d at 59. Colonial contends that the cases the Underwiters
cite can be distinguished because they involve clains of
third-party subrogees against the insurer, rather than clains of
first-party insureds as in the case at bar. Colonial also argues
that case law exists to support the conplete estoppel theory.
Col oni al specifically looks to the decision in Keene, which held
that "[b]y an unjustified refusal to defend an action against the
insured the insurer becones subject to certain new and positive

obligations, including liability for the anmount of the judgnment



rendered against the insured."” Keene, 142 S.E. 2d at 92. Finally,

Col oni al contends that the cases applying the doctrine of parti al

estoppel to liability, settlenents and no-action clauses provide

support for conpl ete estoppel.

We, therefore, request the assistance of the Georgia Suprene
Court to resolve the estoppel issue. It appears to this court that
the Georgia courts of appeal s oppose the conpl et e est oppel doctrine
and we acknow edge that previous decisions of this circuit have
refused to estop insurers fromraising policy defenses. See
Spencer v. Assurance Co., 39 F.3d 1146, 1149 n. 5 (11th G r.1994);
Stahl v. Northern Assurance Co., 716 F.Supp. 626, 630 n. 2
(MD. Ga.1989), aff'd, 894 F.2d 413 (11th Cr.1990); Eason v.
Weaver, 557 F.2d 1202, 1206 (5th G r.1977). W note, however, that
the Georgia Suprene Court has not yet ruled on this issue, and we
prefer to defer to its authority on matters of state |aw.

Accordingly, we certify the following questions to the

Suprene Court of Ceorgi a:

1) Does an insurer have a duty to conduct a reasonable
investigation of facts outside those presented in the
conplaint, or otherwise presented to the insurer by its
insured, prior to determining whether to defend a claim
br ought agai nst the insured?

2) To what extent does Georgia |aw estop an insurer fromraising
coverage defenses after the insurer, wthout perform ng an
investigation into the third-party's allegations, seeking a
declaratory judgnent, or stipulating to a reservation of
rights, refuses to defend the insured?

The phrasing of these questions is to be used for guidance and is

not intended to limt the Suprenme Court of Ceorgia in considering

the i ssues presented or the manner in which it gives its answers.

Martinez v. Rodriquez, 394 F.2d 156, 159 n. 6 (5th G r.1968). The



clerk of this court shall transfer this certificate, the briefs of
the parties and the entire record in this case to the Suprene Court
of Georgia for assistance in answering these questions.

QUESTI ONS CERTI FI ED.



